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U.S. Department of Housing and
Urban Development

Office of Public and Indian

Housing
Special Attention: Notice PIH 96- 6 (HA)
Directors, Offices of
Public Housing; Issued: February 13, 1996
Administrators, Offices of Expires: September 30, 1996

Native American
Programs; Public
Housing Agencies and Cross References:
Indian Housing

Authorities

Subject: Administrative Provisions of the January 26, 1996
Continuing Resolution Affecting Public and Indian Housing
Programs

1. Purpose: This notice alerts public housing agencies
(PHAs) and I ndian housing authorities (I1HAs), collectively
referred to as housing authorities or HAs, of significant
statutory changes in the Public and Indi an Housi ng prograns
for the duration of Federal Fiscal Year 1996, which ends on
Sept enber 30, 1996, and provides inplenenting instructions.
These changes were nmade by the Continuing Resolution entitled
"Maki ng Appropriations for FY 1996 to Make a Downpaynent
Toward a Bal anced Budget, and for Qher Purposes” that becane
| aw on January 26, 1996 (Public Law No. 104-99).

2. Statutory Changes: This notice covers the follow ng
statutory changes -- (1) Mnimumrents; (2) Establishnment of
ceiling rents; (3) Definition of adjusted incormne;

(4) Suspension of federal preferences; and (5) Repeal of

provi sions regardi ng i ncone disregards. The first four
changes are explicitly nade applicable to the operations of

| ndi an Housi ng Authorities by Section 402(e), and the | anguage
in Section 404 repealing the inconme disregards nakes that
provision equally applicable to | HAs.

(a) M N MM TENANT RENTS

(1) Description: Section 402(a) of the Continuing Resol ution
requires that each famly assisted under the Public or
| ndi an housing rental prograns (but not the Indian
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Housi ng Mutual Help progranm) pay a nonthly "mninmumrent”
of not less than $25 for fiscal year 1996. The |aw
further provides HA discretion to increase the nonthly
"mnimmrent" to up to $50.



(2)

(3)

Result : The total tenant paynent (TTP) for famlies
participating in Public or Indian housing nust be at

| east $25. The HA may opt to set this m ni num TTP anount
anywhere from $25 to $50.

Accordingly, the TTP in the Public and Indian prograns
nust be the greatest of:

o0 30 percent of famly nonthly adjusted incong;
0 10 percent of famly nonthly incone;
o welfare rent in as-paid states; or

o $25 or a higher mninumanount set by the HA up to
$50.

It is possible for famlies to still qualify for a
utility reinbursenment despite the change in the law For
instance, if a famly's TTP is the m ninum $25 and t he
HA's utility allowance is $60, the famly woul d receive a
utility rei nmbursement of $35 for tenant-purchased
utilities. Basing the mninmumrent on TTP and using this
kind of calculation is necessary to assure equa

treatment of all residents, irrespective of whether
utilities costs are paid by the housing authority or paid
separately by the resident famly.

HA Action: The HA nust decide whether to increase the
m ni mum TTP from $25, up to but not to exceed $50. In
contenplating a mnimumrent exceeding the $25 statutory
m ni mum the housing authority needs to consider the
potential inpact of such charges on the | owest-incone
residents, and the possibility that the m ni numrent
requi renent nmay apply only during the current Federal
Fiscal Year. Unless the mninmumrent authorization is
extended in additional legislation, mninmumrents nay
only be charged until Septenber 30, 1996.

If the housing authority elects to charge a m ni numrent
of nore than $25 and not nore than $50, it nust pass a
resol ution specifying the mnimumrent (TTP), the
effective date of the new policy, and an explicit
statenent that the mninmumrent policy autonatically
expires on Septenber 30, 1996, absent additiona
legislation. |If they elect to charge only the statutory
m ni num $25, the housing authority nust anend its Tenant
Sel ection and Cccupancy Policy according to its own
procedures. In either event, a copy of the Board (or
equi val ent governi ng body) resol ution inplenenting the
mnimumrent nust be provided to the HID field office
pronptly after passage.



(b)
(1)

(2)

(3)

The HA nust imredi ately charge the mninmumrent for al
applicants admtted to the program

As soon as practicable in accordance with applicable | ans
and | ease notice provisions, but no later than April 1,
1996, unless applicable |aws or | ease notice provisions
require otherw se, the HA nust charge the m ni numrent
prospectively for all other tenants. The HA nust send a
notice to the tenants advi sing themof any changes in
their rent.

Until otherw se notified, the higher of (1) any welfare
rent, or (2) the $25 mninmumrent or higher anount set by
the HA, up to $50, should be inserted on line 13 of Form
HUD- 50058

ESTABLI SHVENT OF CEI LI NG RENTS

Description: Sec. 402(b) of HUD s FY 1996 Conti nui ng
Resol uti on authorizes housing authorities to adopt
ceiling rents that reflect reasonabl e market value of the
housing unit, but are not |ess than the sumof the
nmonthly per-unit operating costs and a deposit to a

repl acenent reserve (at the sole discretion of the HA).
HUD is explicitly charged to develop regul ations to

i npl enent this amendnent, after notice and a period for
public comrent. HUD expects to devel op a Proposed Rul e
pronptly, and conplete a Final Rule this Fiscal Year.
The Continuing Resolution allows these ceiling rents to
be applicable only for rent determ nations effective

bet ween January 26, 1996, and Septenber 30, 1996; tenant
rents based on ceiling rents would continue in effect
until the next reexam nation, but could not be used in
reexam nations after Septenber 30, 1996, unless

aut hori zed i n subsequent |egislation.

Result : Pending issuance of final regulations, a
"Transition Rule" will be in effect, as specified in the
Continuing Resolution. Under the "transition rule" PHAs,
including IHAs, can inplenment a ceiling rent, which nust
be not less than the cost to operate the HA's units, and
can be inplenented (a) using the provisions of existing
law, (b) equal to Fair Market Rents for the area in which
the unit is located, or (c) equal to the 95th percentile
of rents paid for a unit of conparable size by tenants in
t he sane public housi ng devel opnent or a group of
conpar abl e devel opnents totalling 50 units or nore. By
law, any ceiling rent nust be not |ess than the nonthly
cost to operate the housing authority's units.

HA Action: Housing authority action is voluntary under
this provision. Wth respect to ceiling rents based on
existing law ((a), above) HAs can continue to nmake
application, and HID will continue to authorize ceiling



(4)

(c)
(1)

(2)

rents under the procedures described in the Federal
Regi ster Notice published on March 15, 1989,
"Establishing Ceiling Rents."

In the case of ceiling rents based on (b) Fair Market
Rents or (c) 95th percentile rents, housing authorities
need not request prior authorization fromHJD. In
adopting ceiling rents under (b) or (c), above, the
housi ng authority rmust pass a resol ution describing the
basis for the ceiling rent(s), the effective date of the
new policy, and an explicit statenment that the policy
authorizing the ceiling rent autonatically expires on
Sept enber 30, 1996, absent additional legislation. A
copy of the Board (or equival ent governi ng body)
resolution adopting ceiling rents nust be provided to the
HUD field office pronptly after passage. The housi ng
authority nmust provide appropriate notification to al
resident famlies affected by the ceiling rent policy,
and shoul d consi der a broader notification to the public
as a nmarketing nmeasure.

| HA Action: | HAs are authorized to follow the procedures
outlined in paragraph (3) above, with respect to the use
of Fair Market Rents or 95th percentile rents, or they
can continue using the provisions of existing lawto

i npl ement ceiling rents under the gui dance contained in
Notice PIH 95-68, "Calculating Ceiling Rents in the

| ndi an Housi ng Rental Program Use of Actual Debt
Service," issued Novenber 13, 1995.

DEFI NI TI ON OF ADJUSTED | NCOVE

Description: Section 402(c) of the FY 1996 Conti nui ng
Resol ution all ows housing authorities to adopt other
adjustnents to earned incone for residents in Public
Housi ng (including I ndian Housing), but not for Section 8
tenants, in addition to those defined in Sec 3(b) of the
US Housi ng Act of 1937. A housing authority electing to
permt such additional deductions may not use the
resulting lower rental incone in calculating eligibility
for operating subsidies. Such additional deductions from
earned incone are at the risk of the PHA or | HA

However, housing authorities may recoup initial |osses if
they can attract a tenant body w th hi gher incomes upon
unit turnover, and/or successfully encourage incone

i ncreases anong current tenants.

Result : PHAs and IHAs are authorized to permt

addi tional adjustrments to earned income, but they will
have to absorb any resulting loss in rental inconme.
Housi ng authorities will have to develop their rent rol
twi ce and calculate their income projections twce --
once using the rent roll that woul d have been obt ai ned
using only the statutorily-defined i ncone adjustnents
(the figure used in determning eligibility for operating
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(3)

subsi dy under the PFS), and once using the incone based
on the actual rent roll reflecting the effects of the

| ocal | y-determ ned additional adjustnents to tenants'
earned incone and the resulting | ower rents.

As is the case under current regul ations, housing
authorities will be able to retain the benefit of any
resulting increase in rental income experienced during
the fiscal year. HUD is considering issuance of a
proposed regul ation regarding the ability of a PHA to
retain a portion of increases generated in its rental or
ot her incone for subsequent fiscal years.

Because this authorization expires on Septenber 30, 1996,
the additional adjustnments would be permssible only for
rent determnations occurring between January 26, 1996,
and Septenber 30, 1996; the adjusted incone
determnations thus derived woul d continue in effect
until the next reexam nation, but could not be used in
reexam nations after Septenber 30, 1996, unless

aut hori zed i n subsequent |egislation.

Thi s new provi sion does not affect any of the current
mandat ed i ncome excl usi ons applied to earned incone,
i.e., certain earnings and i nconme received from
participation in specific enploynment training prograns
and from specific subsequent enpl oynent (see for exanple
24 CFR 913.106(c)(11) and (13) and 950. 102).

Until otherw se notified, any earned incone deductions
permtted by the housing authority shoul d be reported on
[ine 9¢c of Form HUD 50058

HA Action: Housing authority action is voluntary under
this provision. If PHAs or IHAs plan to offer additiona
i ncone adjustnents, they need to anmend their adm ssions
and occupancy policies by resolution of the Board of
Comm ssioners. Their resolution should specify the
nature and extent of the additional adjustnent(s), the
effective date of the new policy, and an explicit
statenent that the policy authorizing the additiona
adj ustnents automatically expires on Septenber 30, 1996,
absent additional l|egislation. A copy of the Board (or
equi val ent governi ng body) resol ution adopting additiona
i ncone adj ustnments nust be provided to the HUD field
office pronptly after passage. The housing authority
nmust provide appropriate notification to all resident
famlies, and shoul d consider a broader notification to
the public as a marketing neasure.



(d)
(1)

(2)

(3)

FEDERAL PREFERENCES SUSPENSI ON

Description: Section 402(d) of the Continuing Resol ution
elimnates federal preferences for the Public and Indian
Housi ng prograns for fiscal year 1996 by amendi ng Section
6(c)(4)(A of the U S Housing Act of 1937. This
amendnent, therefore, also elimnates the right of public
and I ndi an housing residents to retain federal preference
status on the tenant-based waiting lists during fiscal
year 1996. The "anti -ski ppi ng" provisions of Section
16(c) of the US Housing Act of 1937, which prohibit
housing authorities fromselecting famlies for adm ssion
in an order different fromthe order on the waiting |i st
for the purpose of selecting relatively higher income
famlies for residence, are al so superseded by the
present amendnents.

Result : For purposes of selecting famlies fromthe
waiting list during fiscal year 1996, the HA nay
establish, after public notice and an opportunity for
public comrent, a witten systemof preferences for
selection that is not inconsistent with the conprehensive
housing affordability strategy (CHAS) of either the State
or the local general governnent for the HA jurisdiction:
the CHAS requirenent is not applicable to Indian Housi ng
prograns. The 50 percent Ilimt on |ocal preference
admssions is not applicable for fiscal year 1996,
because this requirenent is part of the suspended
statutory federal preference system

The suspension of Section 6(c)(4)(A(iii) of the U S
Housi ng Act of 1937 results in the renoval of the
statutory prohibition against granting preferences to
appli cants who have been evicted froma 1937 Housi ng Act
programwi thin the past three years because of drug-
related crimnal activity (see 24 CFR 960. 211(b)(3) and
950. 303(b)(3)). A though no I onger required under the
statute, HUD urges housing authorities to continue this
preference denial policy, and to reject applications from
famlies with a history of violent or drug-rel ated
crimnal activity.

Suspension of Section 6(c)(4)(A) (iv) renoves the
statutory requirenment that housing authorities, to the
maxi mum ext ent possible, include famlies wth a broad
range of incones in their projects. Al though no | onger
required in statute, HUD urges housing authorities to
retain selection and admssions policies that foster a
broad range on incomes in housing authority devel opnents.

HA Action: Housing authority action is voluntary under
this provision. Effective January 26, 1996 (the date of
enactnent of the Continuing Resolution), HAs are no
longer required to select famlies fromtheir waiting
list using federal preferences. |In addition, HAs are no
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| onger required to provide public housing residents a
sel ection preference for Section 8 based on their prior
federal preference status.

HAs shoul d nake a determnation of what, if any, changes
in HA sel ection preferences shoul d be i npl enent ed.

The HA's selection policies nust not affect the statutory
adm ssions preference of the elderly, disabled, or

di spl aced over other singles set forth in 24 CFR 912.3
and 950. 301(d) of the programregul ations. The HA nust
give preference to a famly (a) whose sole nenber is a

di spl aced person or (b) whose head or spouse or sole
menber is an elderly person or a di sabl ed person over a
single person that is not elderly, disabled, or displaced.

If the HA wi shes to change its current preference system
the HA nust give notice and opportunity for public
comment before issuing certificates and vouchers under
the new partici pant selection system This requirenent
is applicable even if the new systemis sinply based on
the date and time of application or random sel ecti on.
Public notice and opportunity to commrent is not necessary
for HAs to continue their current participant sel ection
system (including the federal preferences). However, if
the HA wishes to drop the former federal preferences and
just retain the current |ocal preferences, or w shes to

| ower the percentage of federal preference adm ssions,
the HAis required to give notice and opportunity for
publ i ¢ comrent .

| HAs are authorized to continue to follow the gui dance
contained in Notice PIH 96-1, "Reissuance of Notice PIH
94-25 (1HA), Native Amrerican Preference in Admssions to
Assi sted Housing Prograns,” issued January 22, 1996.

The adm ssions policy nust be revised and adopted by the
housi ng authority before a new tenant sel ection systemis
i npl emented. The HA shoul d provi de appropriate
notification to applicants and ot her interested persons
of the inplenentati on of any new tenant sel ecti on system
The housing authority nmay exercise reasonabl e j udgenent
in determning who should be notified and the form of
notification (e.g., newspaper publication or notice to
applicants).

Fam|ies who were offered a unit on or before January 26,
1996, and who are in the process of accepting the unit
are not affected by this change. The Departnent does not
intend that these famlies be deni ed adm ssi on because of
t he suspension of federal preferences described in this
Not i ce.



Unl ess the federal preference suspension is extended by
addi tional |egislation, federal preferences will be
required for admssions after Cctober 1, 1996.

(e) REPEAL OF PROVI SI ONS REGARDI NG | NCOVE DI SREGARDS

(1) Description: Sec. 404 of the Continuing Resol ution
repeal s Section 957 of the O anston-CGonzal es National
Af fordabl e Housi ng Act of 1990, "Maxi num Annua
Limtation on Rent Increases Resulting from Enpl oynent, "
and Section 923 of the Housi ng and Community Devel opnent
Amendnent s of 1992, "Econom c | ndependence. "

(2) Result: The 1990 provision woul d have prevented HUD from
increasing by nore than 10%the rent on any assisted unit
because of an increase in adjusted nonthly incone as a
result of enploynment of a nmenber of the famly who was
previously unenpl oyed. The 10%I|imtation would be
effective each year for three years after such new
enpl oynent, and the provision was explicitly nade ". .
subject to approval in Appropriations Acts . . ." The
i ssue was not revisited in subsequent appropriations
acts, and was not i npl enment ed.

The 1992 anendnents urged that "The Secretary . . .
should immediately inplenent Section 957 . . . (enphasis
added)" HUD Counsel and the Ofice of Managenent and
Budget determ ned that the | anguage of the 1990 Act
remai ned controlling, and that in the absence of
appropriations, it continued to be inpossible to

i npl ement Section 957. The Continui ng Resol ution
clarifies Congressional intent by repealing both earlier
provisions retro-active to their respective dates of
enactnent, as though the earlier provisions had never
exi st ed.

(3)_HA Action: No housing authority action is necessary.

3. Aut hori zing Legi sl ati on Changes: The FY 1996 provi sions
di scussed in this notice al so are being consi dered by the

aut horizing coomttees in both houses of Congress. Therefore,
it islikely that sone or all of these tenporary statutory
changes wi ||l be nmade pernmanent when new housing | egislation is
enact ed.

/ s/ _Kevin Emanuel Marchnan

Kevi n Emanuel Marchman, Deputy Assi st ant
Secretary for D stressed and Troubl ed
Housi ng Recovery
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